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A TALE OF TWO TRIALS:
JURIES TELIL STATE
FARM PEOPLE MATTER

BY KEVIN MORRISON

n this era of tort reform, most insurance carri-

ers have taken a very hard line in many so-called

“garden variety” tort cases. Unfortunately, some

lawyers representing injured victims of negligent
conduct have accepted the insurance carrier’s settlement posi-
tions, or have declined to prosecute such cases altogether,
thereby lowering the value of cases for everyone. While most
cases should settle, as trial attorneys, we should not hesitate to
try our cases in our community, especially in the face of unrea-
sonable insurance company positions.

In the last 8 months, I tried two cases in which the carrier,
State Farm, took a “no offer” position. Neither case was clear
but, with hard work and some luck, each was winnable. What
follows is a synopsis of the two cases, the strategies I used to
overcome some of the obstacles, the trial results and some les-
sons learned.

Trial No. 1: Brian Donnelly v. George Wong (San Fran-
cisco Superior Court)

On 11-7-2006, at about 8:30 AM during rush hour commute,
Brian Donnelly, a 40 yr. old corporate attorney, was a passen-
ger in his wife’s SUV. The couple was driving northbound on
3 Street in downtown San Francisco in the number two lane
in heavy commute traffic. 3 Street is one way, north, in this
area. After Donnelly’s wife drove through the intersection of
3 and Stevenson Streets, she came to a stop due to stopped
traffic for the red light at Market Street ahead. At the time of
the incident, there was no traffic control device at the intersec-
tion of 3¢ and Stevenson, nor was there a marked crosswalk.
The words “KEEP CLEAR” are painted in large block letters
across the intersection, warning drivers on 3* not to block the
traffic coming out of Stevenson Street.

Due to the stopped traffic, and since he was close to his
office, my client decided to jump out of his wife’s SUV, exited
the front passenger door, and walked toward the rear of her
SUV. He looked to his left (south), and saw that the trafhc
was keeping the intersection clear and saw no moving cars.
Without pausing, he walked behind his wife’s SUV toward
the #1 lane, and headed to the west sidewalk of 3 Street (near
Zain’s Liquors).

Defendant George Wong, driving his Toyota Land Cruiser

in the #1 lane of 3" Street, and in the same direction as Don-
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nelly’s wife had been driving, hit my client in the #1 lane near
the intersection of Stevenson Street. Neither Wong nor Don-
nelly saw the other before the collision. Despite the fact thar it
was a busy morning, no independent witnesses were located.
The responding San Francisco police officer concluded that
Donnelly was the sole cause of the collision for “jaywalking.”
The police report determined the impact between the SUV and
the pedestrian was some 26 feet north of the intersection, and
that Donnelly contacted the SUV on its side, near the front
right wheel well. Donnelly suffered a severe open ankle frac-
ture, was taken by ambulance to SF General Hospital where
his fracture was fixed with hardware. He was hospitalized for
several days and eventually had a second surgery to remove
some screws. The past medical bills were approximately $96k
and past wage loss was $50k for his lost billable hours. The
future medical bills were estimated at $25 to $30k. No future
wage loss was claimed.

State Farm denied any liability from the outset and through-
out the litigation, based mainly on the police report indicating
Donnelly was jaywalking. Their defense was basically that he
assumed the risk when he got out of a car in the middle of traf-
fic and walked into the side of a moving car. They also argued
that the impact was in the middle of the street, and there was
no unmarked or implied crosswalk at the intersection of 3™
and Stevenson Streets, since Stevenson Street was not wide
enough to meet the definition of “street,” and was an alley,
and therefore because there is no “intersection” where an alley
meets a street, no implied crosswalk.

Challenges and Strategy:
The major obstacles I saw were: (1) whether the defendant
had time to see and stop his SUV before hitting my client;
(2) was there an unmarked, or implied, crosswalk where the
collision took place (If he was hit in an unmarked crosswalk,
my client would enjoy favorable negligence per se instructions
(Veh. Code §2195); and (3) contributory fault on the part of
the plaintiff, a corporate attorney (!). My client’s injury was
severe, and the defense disclosed no damages experts, so if we
had a favorable liability finding, we would be in good shape.
In order to overcome these obstacles, I thought it was
important for the jury to see how easy it was for the defen-
dant to see my client. So, after all the lay depositions were



taken, we served a CCP §998 offer for
$100k, barely above my client’s medical
bills, knowing State Farm would reject.
[ wanted the 998 to be low enough that
I thought I could beat it, even after
comparative fault (and if the trial court
reduced the medical bills to what was
paid.) Sure enough, State Farm rejected
our 998 and countered with their own
998 for a “waiver of costs.” Once my
998 expired, I gave my accident recon-
struction expert the green light to work
on a computer animation showing the
collision sequence and how much time
the driver had to see my client. It also
showed the impact occurring in the
implied crosswalk. Assuming we won,
we could now successfully shift my
expert’s costs, including the costs of the
animation, to the defense.

Based on some informal focus
groups, the animation was quite help-
ful, and we produced it at my expert’s
deposition. The animation showed, and
my expert explained, that the driver

had time to see, react and stop his SUV
before hitting my client. It also showed
the point of impact in the implied
crosswalk. Interestingly, the defense,
after its expert’s deposition, did its own
animation in response. My impression
was that the defense animation was also

helpful to plaintiff’s case.

Trial:'The case was assigned to Judge
Quidachay for trial. The court granted
our motion 7z limine to admit the com-
puter animation into evidence, but
denied without prejudice our motion to
determine as a matter of law that there
was an implied crosswalk at the subject
intersection. Judge Quidachay wanted
to hear more testimony and evidence on
the crosswalk issue. Knowing compara-
tive fault was an issue, in jury selection,
opening statement and closing argu-
ment, I admitted partial responsibility
on my client’s part, contrasting it with
the defendants refusal to admit any
responsibility at all. I also showed both

our animation as well as the defense’s
animation in opening statement.

I called the defendant to testify (my
first witness under Evidence Code Sec-
tion 776). Interestingly, he admitted that
he knew that there was an implied cross-
walk at the intersection (since he was
familiar with the intersection), admit-
ted he knew that pedestrians have the
right of way at all crosswalks, marked or
unmarked, and acknowledged he never
saw my client before impact.

My accident reconstruction expert
was James Hughes. He is a former San
Francisco police officer and trainer. As
such, he had a lot of experience regard-
ing San Francisco crosswalks, and testi-
fied that 3*¢ and Stevenson was an inter-
section, Stevenson was a “street” and
there was an implied crosswalk there.
His testimony was bolstered by photos
showing many pedestrians crossing
the same area my client was crossing.
Hughes also testified that the point of
impact between my client and the SUV
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the animation) and 10% prejudgment
interest. State Farm ended up writing
a check for almost $250,000 on a no-
offer case.

Trial No. 2: Sylvia Aquino v. Tommy
To (San Mateo County Superior
Court)

The Hassell Law Group filed and liti-
gated this case including all expert

depositions. The case was originally set
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where she works complaining of pain
after her backpack was snagged by an
SUV. For the next several months, she
received conservative care, including
physical therapy, medications, and a
steroid injection. An MRI of her cer-
vical spine showed a “tiny” 2 mm disc
protrusion at C5-6. Despite conserva-
tive care, and her treating orthopedist
advising her that she would make a

100% recovery, her symptoms did not

o o
rologist/psychiatrist who testified that
she was not injured in the “non-event,”
did not need the surgery, and did not
make a good recovery (despite the testi-
mony from Sylvia and Dr. Slosar to the
contrary.) Plaintiff also had a retained
accident reconstruction and biome-
chanical engineer, Dr. Susan Bowley,
who testified that Sylvia’s version of the
incident and injuries were consistent

with her backpack getting caught in the






