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Irial Attorney to Juror and Back:

A UNIQUE PERSPECTIVE

“We have a jury.” With those words intoned by a San
Francisco judge in the summer of 2007, I embarked on
the enlightening experience of serving on a jury in an
insurance bad faith case tried in San Francisco. This arti-
cle will recount my juror experience and will conclude
with some lessons learned for us, as trial attorneys, to
become more effective advocates for our clients.

Jury Selection

Having been a resident of San Francisco for over 15
years, it seems I get a jury summons almost every year.
The summer of 2007 was no different, and I showed
up as requested in the jury assembly room in the base-
ment of the Civic Center courthouse. The facility there
is actually quite nice, with plenty of room and modern,
comfortable chairs. Lots of folks plugged in to various
electronic devices, from laptops to I-phones and black-
berries. It was fascinating to see a cross-section of the
City and County all gathered for their civic duty (albeit
many of them muttering under their breath about the
inconvenience). I soaked it all in, even watching the
videos played on the overhead television sets discussing
the importance of jury duty.

The clerk announced that Judge Diane Wick would
be coming downstairs to explain the process to us.
When Judge Wick came down, she announced that it
was a civil case, a 4 week trial involving an insurance
claim, and that we could either fill out a hardship form or
the written jury questionnaire and return the following
Monday. Knowing I would never get picked to serve on
an insurance case, and having a hole in my trial calen-
dar (after having tried 3 cases to conclusion in the last
7 months), I filled out the questionnaire, disclosing my
career of course, and turned in the form.

When I showed up for jury selection in Judge Wick’s
courtroom the following Monday, I learned I was number
26. They announced there would be four alternates, and
I started to think that they could possibly get to me for
questioning. The voir dire was with all due respect to
the lawyers, far from effective, with questions about
insurance company commercials and whether we've
seen them. I was asked a couple of questions regarding
whether I have handled any bad faith cases myself (just
one 10 years before). After voir dire, was concluded, the
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panel went to lunch, while the attorneys stayed behind
and presumably exercised their challenges. After lunch,
the 12 jurors were called to take their seats, and they
were sworn. Then, they called out the four alternates;
my name was called last, my head dropped in disbelief,
and the room erupted in chuckles, everyone in the room
knowing that a trial attorney was on a jury. Judge Wick
was grinning ear to ear looking right at me as I raised
my right arm to be sworn as an alternate. Wow, a four
week jury trial, and now I'm starting to panic about the
work in the office!

Fortunately, Judge Wick’s trial hours were to my
liking: Monday through Friday, 8AM to 1PM, with two
breaks. Perfect: I'm a morning person, and I can do my
civic duty with time to get back to my office and work
a half day. We take our seats, she lays out the ground
rules, and we are told to come back the next day for
opening statements.

Openings

Opening statements were delivered, and frankly were
essentially worthless. The plaintiff’s attorney was sarcas-
tic and smug (not good!) The defense was equally bad,
with almost no energy, but without the smugness. With
the exception of a single photo of the house in ques-
tion, NOTHING was shown to us, no documents, no
timelines, and no policy language. I learned that it is an
insurance bad faith case involving a fire at a house, and
that the plaintiffs alleged that their homeowner’s insur-
ance company delayed the payment of their claim. Other
than that, I barely know what the case is about, and I am
paying complete attention! If this is my job, and I don’t
even know what the case is about, what are the other
jurors thinking? Both sides missed the opportunity to set
the case up and frame it.

The Evidence

Witnesses are called, examined and cross examined
the next several days. Frankly, it got incredibly boring!
Mainly, it was due to the fact that the attorneys, Judge and
witnesses were referring to numerous exhibits, includ-
ing the insurance policy, and NOTHING was shown to
us. “Mr. Claims Representative, turning to exhibit 237,
third paragraph, subsection a, could you please explain
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“He uses terms llke “bloviate” and other antzquated
terms. It was too much emotion, in my view, but at least

it had energy.”

never testified for an insured in his
career. Ouch, I thought, I wonder
how bad that will hurt the defense?

The plaintiffs themselves seemed
like nice people overall. However,
they were impeached several times
about inconsistencies between their
trial and deposition testimony. But,
there was so much delay in bringing
out the deposition testimony, that
there were times I forgot what the
trial testimony was. Furthermore,
the impeachment often involved rel-
atively minor and collateral issues.

Fortunately, the trial went only
half as long as estimated and by
the end of the second week, the par-
ties rested. [ was eager to hear how
the attorneys would summarize the
case.

Closings

The first thing the plaintiff’s attorney
says in closing is that his argument
is not evidence and doesn’t mean

strative evidence we've seen the
whole trial.) Then, plaintiff’s rebut-
tal argument was delivered by the
attorney who was sitting second
chair, and who had never said a
word during trial until now. He is
energetic, but over the top and to
the point of being bombastic. He
makes eye contact with us, but for
uncomfortably long periods: I had
to look down after several seconds
of him staring into my eyes. He uses
terms like “bloviate” and other anti-
quated terms. It was too much emo-
tion, in my view, but at least it had
energy.

Deliberations

After closings, the day ended and we
were going to be instructed the next
morning. Knowing that alternates
are not allowed to go back to delib-
erate absent a stipulation, I asked in
open court if I would be allowed to
deliberate. Judge Wick smiled and

presiding juror. After much silence,
a young white female professional
said “if no one else wants to, I'll do
it.” So much for politicking for that
job! She basically was the presiding
juror by default.

The jurors all expressed disap-
pointment and frustration at not
seeing any evidence during the trial.
Now, for the first time, we could
see the exhibits, but it was daunt-
ing: several exhibit binders of dry
insurance policies and contracts.
However, the jurors rolled up their
sleeves and went to work. Since the
lawyers didn’t show them what to
look for, they’d find it themselves
in the binders, they decided. I was
impressed with their diligence.

After 2 % days of deliberations,
the jury reached a defense verdict.
Here are some lessons learned after
my experience.
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